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AT/ ORDER

Per B.M. Biyani, AM:

The captoned Lwo appesls have been filed by asscssce as per [ollowing

details:

i ITA MNo.

204 Il

2024 is  directed against appcal-order  dated

17.01. 2024 passed by learned Commissioner of Tnceme-Tax |Appeal|-
NFAC, Declhi [CITIA)Y] which in tum erises oot of assessment-order

daled 06.12.2019 passed by feamcd DCIT-3(1], Indore [FACY| njs
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Virendra Singh (Through L/R Smt. Sangeeia Thoaur)
ITA 203 & 204/nd/2024 - AY 2017-18 & 2012-13

147/ 144 of the Income Tax Act, 1961 Mthe Act® for Assessment-Year
[AY") 2012-135.

fJl  ITA Mo, 202/Tnd /2024 is directed against appeal-order  dated
I7.01.2024 passcd by ssme CITA] which in twm arises out of
assessrnenl-order daled 24122019 passed by learned DCITfACIT
A1), Indore [FAO"] ufs 144 of the Act for Asscesment-Year [FAY"] 2017-

L5,
2. Heard the Ld. Representative of both sides and case-records perased.

3. Since thess appeals relate to the same assessee and the issuss are
alan dentieal; they were heard logether st the request of partics and are
heing disposed of hy this consofidated order for the sake of convenience and

brevity.

4, The assessee has reised various grounds in respective Form Me. 36
filed for both appeals. However, the Cround Mo, 1 identically raised in both

appeals is a legal pronnd reading as under:

=i That the L. AQ erred in low oared Jucls -.')_'.I" Lthe cuse and possed
the asseszment-arder in the neme of decessed parson sven when A0
was very well intimaled during azsessment proceedings aboul s
dewti and therefore order framed in the name of decensed @ssessee (s
non-est in laur and Nable to be guashed.”
2. ld. AR for asscssce/appellant firsthy submitted that the assessec
‘Bhri Virendra Singh’ expired on 29092019, copy of death-certiicate is

filed at Pape 3 of Paper-Book for AY 2012-13. Therefore, the Logal
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Virendra Singh (Through L/R 8mt. Sangeeta Theour]
ITA 203 & 204/ Tnd/2024 - AY 201718 & 2012-13

Representative [“L/E7] Smt. Jangeeta Thakur’ is representing the deceased
assesses in these appeals. He submitted that the intimation abouar death of
asseszes was given to the AOQ vide letter dated 20.11.2019 pror tn passing
of asscssmment-order dated 06.12.201% for AY 2012-13, copy al Page 7 of
Paper-Tiook for AY 2012-13,. The AQ has also acknowledged assesaec's
letter of intimation of death in Para 6 of assessment order for AY 201213,
He suthnitted that so far as AY 2017-18 is concerned, the LR also npdated
derth stamis of assecsase on income-tax portal on 21.12.2019 prior to
prassing of assessmont-order dated 24.12.2019 for AY 2017-18, screenshots
of iIncome-tax portal are Oled sl Pape 253-26 of Paper-Boeok for AY 2017-18.
Thus, the assessee has given proper intimations to AQ before possing bath

asscasmeont-orders of respective years.

B, Then, Ld. AR drew us to both azsessment-orders passed by AD for
AY 20132-13 & 2017-18 o show that the AQ has passed those orders in the
nzme of *Wirendra Singh” which was o deceased person. Ld. AR contended
that such orders passed in Lthe name of decessed person, despite intimation

by L/ R, are invalid or non-est in (he eves of law and must be quashed.

7. In supporl of his contention, L4, AR relied upon certain judicial
rulingz, the most relevant being ITAT, Mumbaei in Late Shri Motilal
Hastimalji Bothra, ITA No. 2316/Mum/2023, dated 16.10,2023, Ld.
AR submitted that in this decision, it was held that where the procesding

have been initiated against a deceased person prior Lo dealh and the LJR
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Virendra Singh [Through L/R Smi. Sangeeta TRaur)
ITA 203 & 204Ind/2024 - AY2017-18 & 2012-13

did net inferrn AQ about death of deccased during procecdings, even then
the assessment-order Famed in the name of deceased person is non esi in
law hahle to be quashed. He submitted that in coming to such conclusion,
the ITAT, Mumhbai has alse noted that thore is no statutory provision
obligating the L/E to intimate the AQ about death of deceased. Ie
submitted that the presenl cases of asseasee are much beltor than the casc
of ITAT, Mumbal because there was an intimation w AD abouat death of
asaessee before passing assessment-orders. Accordingly, Ld, AR prayed to

quash the asscssment-orders passed by AC.

8, Per conlra, Ld. DE [or revenue submitted that the azsessee deceased
on 20.09.201%, He submitted that [TA Mo, 204/ [nd /2024 for AY 2012-13
involves g silualion of re-assessment 115 147 wherein the notice ufs 148
was scrved on 26.03.2019 upon deceased person. Further, the ITA Noo
203, Ind /2024 for AY 2017-18 has a situation of repular assessment u)/s
143(2) wherein the notice /s 14302) was served om 24082018 upon
decessed porson. Thus, the notices ufs 148 and 143(2) initiating the
proceeding of re-pssessment regular asscssment wore served upon the
deceased person prior to death, He submitted that in terms of section
159{3}{n), any proceeding raken against & deceased person before his death
shall be: deemed to have been taleen against the L/ R and may be continued
againgt the LR rom the siage st which 1t stond on the date of death of the
decessed and in terms of section 159(3), the L/E of the deceased shall, for

the purpose of this Act, be deerned to be an assesses, Therefore, since the
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Virendra Singh (Through L/R Smi. Sangeeta Thar]
ITA 203 & 204/ Ind/2024 - AV 201718 & 2012-1%

A} has validly inilbaled proceedings of ro-asscssment/regular asscssment
sgaingt deceased person before death, those proceedings were rightly
continued against the LR, He subritted that the position would have been
differcnt had the AQ issued netices u/s 148/143(2) in the pame of
deceased person after death which is not the present cases at all, He
swubmitted that the assessee does noel and cannot have any ohjecton
apainsl initdation of proceeding against deceased person and therealler
continuation of same sgainst L/R. The assessee has a limited chjection
that the assesament-crders were passed in the name of decessed person
despite intimation to AQ before passing of asscszment-orders. In such a
silualiom, aceording to Ld, DR, at the best it mey be irested ss oan
irrcgularity in the body of assessment-nrders and for that reason, the
agsezament-ordara cannot be quashed. He submitted that either the bench
should uphold assessment-orders or at best it may remand to AQ for
pasaing asscasment-orders afresh in the names of legal representative|s).

He strongly prayed for second course of achon i.e. remanding to ACH

Q We have considered rival submission of both sides and carefully
expmined the grievance raiscd by aseecssee in the lght of judicial rulings
ciled helore us. At first, we re-produce the relevant paras of ITAT, Mumbai
in Lote Shei Motilxl Hastimalfi Bethra [supra) relicd br Ld. AR for

ARBIEECE.

6. We find thal in the stolement of facts fled before the fecrned CITEA), The
lanal hetr of the assessee specifically submitted that the assessee suocumbed
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Virendra Singh (Through Lik Smi Sangecla Thar}
ITA 203 & 2040nd/2024 - AT 2017-18 & 201213

to conear on G6/ 08/ 2015 We find that in this regard the Death Crrtificute of
the assesses and the medical report were also fizmizhed aloaguuith the appeal
before the learned CIA) Thus, it is evidant thet the asscsses exgirod riuch
before the passing of the assessmeat order on 24/03/0016 and even oll the
Nofires except dated 24/06/ 20715 were issued after the death af the assessee
o 06/ 08/ 2015, During the hearing, the leamed Di2 submitted (hat there wos
no intimation to the A0 by the legnl heirs regarding the demise af the
assesses. We find that while refecting similar arguments, the Hon'ble Dalhi
High Court in Savita Kapila ws ACIT, [2020] 273 Toxman 148 (Del}
phserped as under:-

=33 This Court is of the view that in the absence of o stofulory
provision it is difficult to cust o duty wpen the legel representatives o
indimate the factum of death of an ossessee 1o tha irwome  tax
department.  After all, there  may he cosss where he  legal
rapresentntives ore cstranged from the deseased oszessee or The
dereased ossessas may hove beguenthed his enfire weolth to o
charity. Conseguently, whether PAN record wws updated or nol of
ruhether the Department wos mace aware by the legeal representaolives
or not is imelcvant in Alamelu Veerappan fsupra) it hos been hetd
"nothing has beon placed bafore this Cowrt by the Revenie ta sfow thal
There i= 0 sialutory obligaton va the part of the legal represenlatives af
the decegsed assesses b immediately nimate the death of the
assessce or take steps to cancel the PAN registration.”

7. Uindoubtedly s per section 159 of the Act, where a person dies, his legal
representative shull be linble to poy any sum wkich the donsased waould have
hesn Hoble to pay i he had nol died, in the like fianrer and to the same extent
s the decensed, However, undisputediy in the present ense, after the eath off
the assesses, Ris legal hetr was net brought on the mecond anel no notice was
issued in the nume of the legal hetr. Therefors, the assessment proder framad i
the name of the deceosed pssesses i nor-est il low and heace is quashed
Sinoe the relief {s granted on this shart tssue, the other grounds Tutsad in the
present appenl ore rendered acddemic amnd thies are kepl open.
& In the resulr, the appewd by the assesses is alfowecl.”
10. Thus, the Hon'ble ITAT, Mumbai has anby tuken a Para No. 32 [rom
the order Hon'ble Delhi High Court in Savita Kapila Ve. ACIT ihat there is
no stamutoTy provision casting a duty upoen legal heirs to iniimate the death
of decessed to AQ end accordingly beld that the assessment order made by

Al in the neme of deceased person was non-eet. But if we parefnlly look intoe

Para 25 & 26 of the order of Savita KEapila, we find thail their lord ship have
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Virendra Singh (Through L/R Smt. SBangeata Thour]
ITA 203 & 204,/Ind/2024 - AY 2017-18 & 2012-13

clearly noted that the AQ issued notice u/s 148 to the deceased person after
death. They [urther held that the notice could never he served upon a dead
peraon, comscouently the jurisdictional requirement ufs 148 was st
fulflled and @lso held that the sine gqua non for acquiring jurisdiction to
reapen an assessment 1s that such notice shomld be issued in the name of
the correct person. They further observed that the requirement of issoing
notice to a correct person and not to & deceased person is not merely a
procadural requirement hut is a condition precedent to the impugned noties
being valid in law. Therealter, in Para 30 of the order, their lordship have
also noted that “Section 139 of the Acl, 1961 applies o a siualbon where
proceedings are inidated [ pending against the assessee when he is alive
and after hizs death the legal representative steps into the shoes of the
deceased assessecs. Since that is not the prescot factual scenario, Scotion
159 of the Act, 1961 does nol apply to the present case.” Even in Para 33,
their lordship took support from Marut! Suzukd Lid. (Supreme Couwri)
which was also a case wherein the AQ issued jurisdictional nobtice u/s
143{2) to a non-caistent company, The relevanl portion of order of Hon'hle
Delhi High Court while highlighting thesc paras is re-produced below for an

immediate referenoe:

THE SINE QUA NGN Ok ACQUIRING JURISDICTION TO REOFEN AN
ASSESSMENT IS THAT NOTTCE UNDER SKECTIN 148 SRINTLD BE ISSUED
T A CORRECT PERSON AND NOT TO A DEAD PERSON, CONSEQUENTLY,
1HE JURISIICTIONAL REQUIREMENT [UNOER SECTION 148 OF THE ACT,
Ia61 OF SERVICE F NOTICE WAS NOT FULRTLED TN THE PRESENT
INETANCE.
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Virendra Singh (Through LR Smi. Sengeeta Thair)
ITA 203 & 204/nd/2024 - AY 201718 & 201215

25, In the present case the nolice dated 31st March, 2019
under Section 148 af the Aect, 1961 mwas lssued to the deceased
ossessee ofter the date of his death [21st December, 2018] and thus
inevitably the said notice could never hove been serued upon him.
Consegquently, the furisdictional reguirement under Section 148 of the
Act, 1961 of service of notice was not fulfilled in the preseit instasnce.

26. In the opinion of this Court the issuance of & nelice wnder Secildon
148 of tha Act iz the foundotion for reopening of an dassessment.
Consequently, the sine gua non for acquiring jurisdiction to recpen an
assessment {5 that such notice should be issued in the nome aof the
correct pergon, This requiremant of issuing notice to a correct person
and not to a dead person is not merely a procedural requirement but is
a condition precedent to the impugned notice being valid in Iow.
[See Sumit Balkrishna Gupta Vs. Asstt. Commissioner of Income Teax,
Cirele 16(2), Mumbai & Ors, (2015) 2 TMI 1209 - Bombay High Court],

2%, In Chandreshibbanl Joyavtibhol Potel Vs, The Income Tax (3.’?’5_:'9!!'. 20714 !'L'
TMT 333 - Gt High Court has alzo held, ‘the guestion that therefore anses
for congideration is whether the notice under Section 148 of the Aot {ssued
ogoingl the decensed ozsessee voan be soed fo be in conformity with. or
aceording to the interet and purpeses of the Act. I fhes regarcd, 1 moy be noted
that ¢ rotice under Section T45 af the Acf i3 @ Jjurisdictional notice, and
existenee of a walid nofice under Section 148 {5 a condiion prececent for
evercize af jurisdictinn by the Asasssing Oficer f0 OS5e8S O reOssess
uneder Seotivee 147 of the Act, The warnit of solid notics aifects the jurisdicfion
af the Assageing Officer to proncad with tha assasement and thus, gffects the
veulledily of The proeeedinges for cssessment or repssessmenl A notioe Fsued
under Section 145 of the Act against o dead person s e, uniess the
Tegel representative submits to the jurisdiction of the Assessing Officer without
Foistieg ony oijactian " Conseguently, ieodan of the obous, a reoparing rofice
whder Section 148 of the Act, 1361 @sued in the names of a@ deceased
assesses 15 el ancd vod,

ALBO NO NOTICE UNDER SECTION 148 OF THE ACT, 1961 WAS BVER
ISSUED UPON THE PETITIONER DURING THE PRRIOD OF LIMITATION.
CONSEQUENTLY, TIE FROCEEDINGS AGAINST THE PRTITIONER ARE
DARRED IV LIMITATION AS PER STCTION 149(1)fhj OF TITE ACT, 1961,

28, Alsv, no notive wnder Section 148 of the Act, 1961 was ever issued 1o the
peliborer durng the pemod of brelcbon end sunply proceedings  wers
fransferred (o the FAN of the petifioner, who hoppens (o be one of the four
Tega! heirs of the decenzed assessea wide letter doted 27 th December, 2074,
Therefore, the assumption of unsdiction gua the Petitioner for the relspont
assessment year is beyond the period preseribed ond consegquently, the
proceechnge againe! The pentioner are borred by Gmaation in accordonce
unth Section 149(1jik) of the Act, 1981,

|
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Virendra Singh {Through L/R Smt. Sangeeta Thur)
ITA 203 & 204/ Tnd/2024 - A¥Y 2017-18 & 2012-13

2% In Smi. Sudho  Prosad (suprc) ihe peltiboner hod  cfedienged  the
azzessment order and demand notice only. Neither nonazsuance of nolice was
rchatienged nor the izsue of proccadings heing harrad by Inotation was roised
or decided. Censequently, the seid judgrent s ingpplicable o the present
cose il 15 therefore, of no help o the rovenee,

AE N THE PRESENT CASE PROCEEDIVGE WERE NOT INTHATED S FENDING
AGAINST THE ASSESSEE WHEN HE WAS ALIVE AND AFTER HIS DEATH
THE LEGAL REPRESENTATIVE DID NOT STEP INTO ITIE SIIGES OF 7778
DRECEASED ASSRESSRE, SRCTTON 159 OF THE ACT, 19681 NORS NOT APPLY
0 THE PRESENT CASE.

30. Section 159 of the Act, 1961 applas fo a situaction where
proceedings are initiated / pending against the assessee when he iz
alive and gfter hiz death the legal representative steps {nto the shoes
of the decensed assessee. Since thot is not the present foctuai
seendaria, Section 159 of the Act, 1961 does ot apply to the present
cose,

31 In Alemele Veerappar V5. The fnoome Tox Officer, Non Coporate Word
22, Chenpat, 2018 (&) TMI 760 - Madras High Cowrt, it has beer held by the
Wadras High Court, "In such circomstances, the guestion would be gz @
whether Sectlon 155 of ihe Act would gel abtirucled The answer to this
guestion wowld be in the negative, as (he proceedimgs under Sechon 159 of
the Aot con be oked ordy 1if the proceedings hoeve oiready) been dnlioted
when the wssessee wos afive ond was permmited for the proceedings o be
corlineed os aguons! the legal hewrs, The foctun! positon in the inslant cose
betng  othernwize, the provisions of Secdon 15% of the Acd hove no
ppplicmton.” W Rojender Kumar Sehgal supra), o Ceordinate bench of this
Cowrt has held, "This cowrl 1s of Uhe opindon thal the absence of any provision
in the Act, to fasten revenue Hohlify upon a decessed individual in the
ahsence af pending or previously methded proceeding whick s reoally whal
the: presend cose 15 all chout, renders firtal the gffort of the revenue to impose
the lax burden upon a legal reprasentaiive,”

THERE [5 NO STATUTORY KEQUIKEMENT IMPOSING AN OBLIGEATION LIPCN
LEGAL HEME TO INTIMATE THE DEATH OF THE ASSESSEE.

32 1hiz Couwrt is af the wew that in the absencs of @ atatutory provistan it is
difficndt te casl a culy upon (ke leqol reprasentatives to intimate the factum of
death nf @n assesses o the fnoome o department, After afl, there moy be
crsas Wwhare the legal represontotives are estranged from the deceased
assessee of the deceased assessee may have bequeathed his entire wealth fo
a chorily. Coreeruenily, whether PAN record weos updmted or not or whether
the Department wos mode quwore by the legol representatives or rot 68
prelevant n Alamelu Veerappail (supra) it hos been Reld "nothing has been
pleced before this Court by the Rawenue to show that there s o statutorly
obfigation on the part of the legal represeniatives of he deceased pssesses o
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Virendre Singh [Through L/R Smi. Sangeeta Thour)
ITA 203 & 204/ Ind/2024 - AT 2017-18 & 2012-13

immediciely tntimate the death of the assesses or lake steps (o canced the PANV
registration. "

33. The fjudgment in Pr. Commissioner of Income Toex v Moyt Suzukd
India Limdied (supra) offers no assistance to the respondents. In FPr.
Commissioner of Income Tax v. Marut] Serukd India Limited (supre) the
Supreme Court was dealing with Section I70 gf the Act, I961
fsuccession to business otherwise than on death) wherein notice
under Section 143(2) of the Act, 1561 was issued to non-existing
company. In that case, Department by very nature of transaction way
dwdare about the aomalgamotion. However, fhe soid judgererit fgoflers
stales thal there 15 an obligatior vpor the legel reprosentative o ogormn the
Income Tox Deportment about the death of the assesses or f0 surrender the
FPAN of the deceased assassaes. The relevant portion of the soid udogmend is
reproduced herelnbeloiv:-

‘35 In thas case, the notice under Seclton 143(0) under which jfurizdistion
wir usyumed by the azgessing officer woz ssued v o non-exislent
cornpryy. The assessment order was tssued agoms) the amalgournealing
nomyrany. Thia is o aubatentive (Magalify and not o praredure! viclation of
tha namra aduarted ta in Section 2007,

oo e e g

38 I the presenrd cose, despile the [ocl thal The assessing officer wos
infarmed af the amalgamating company hamng oeased to exist as o
resulf af the approved acheme of amolgamation, the juriadicional notice
uMs iRsted only inoits name The basis on wwhich jurisdictian waas
itvaked s furdarienitally ol odds wath the legol prncple thot the
amalgamaling enbily ceoses b exist upon the epproved scheme aof
amalgameslion. Porliopaion m the proceedings by the oppellard in the
circumsiennes conrot apentte of an estappel ageinst o, This positon
now holds the field in wew of the judgment of o co-ovdinate Bench of fuo
learned judges which dismissed the appeal of the Hevenue M Spice
Enfotainment on 2 November 2017 The dedislon in Spice Enfotoinmernt
hers Been follmeed n the cose of the respondend whife dismissing the
Speciel Leave Patition for AY 2071-2012 In doing ao, this Court has
refied on the decizion in Spics Enfotainment.

34, Consequently, the legal heirs are ynder no statutory obligation fo admaets
the death of the assessee o The revere,

|Emphasiz supplied)

11. Therefore, when the AQ in present appeals before us had acguired a

valid junsdiction by aerving notices u/s 148/ 143(3) upon the deocased
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Virendra Singh [Through [/R 8mi. Sangestn Thoer]
ITA 203 8 204Ind/2029 - AY 2017-18 & 2012-I3

personn before death, there was  a wvalid continuity of procesdings of re-
srecxsment /regular assesament against L/R i torms of section 159(2)al.
That being so, mere passing of order in the neme of ‘deceased perso’ is
only an regularity and ool an invslidity. Being so0, we are inclined to
accepl the request of Ld. DR for revenue Lo re-siore thess matters hack to
the file of AD for passing asscssment-orders in the name of L/R after

granting necessary hearing. We order accordingly.

12, Since we have remanded these matters to AD, other grounds are not
required to be adjudicated at present. In fact, no submissions were made

by learned Representatives qua other grounds during hearing,

13. Reszultantly, these appaals are allowed for statistical purposes.

Order pronounceed in open court on fmr .10.2024 |

(VIJAY FAL RADY|
ICIAL MEMEER

Indore

B Dated : | 10,2024

Dev/Sr. PS5
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